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IN THE MATTER OF:

MARYLAND ASSEMBLIES, INC.
PERRY, FLORIDA

Case No. 89-444128

WARRANT AND ORDER
FOR ENTRY AND
INVESTIGATION
PURSUANT TO SECTION
3007 OF THE RESOURCE
CONSERVATION AND
RECOVERY ACT, AS
AMENDED, 42 U.S.C
§6927, SECTION 308 OF
THE CLEAN WATER ACT,
AS AMENDED, 33 U.S.C.
§1318, SECTION 114 OF
THE CLEAN AIR ACT, AS
AMENDED, 42 U.S.C.
§7414, AND SECTION 11
OF THE TOXIC SUBSTANCES
AND CONTROL ACT, AS
AMENDED, 15 U.S.C.
§2610
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TO0: J. Scott Gordon, Florida Coordinator for the Waste
Compliance Section, United States Environmental Protection
Agency, (hereinafter referred to as "EPA"), Region IV, any
duly designated officer or employee of the EPA-National
Enforcement Investigations Center, any other duly designated
officer, employee, or representative of the Administrator of

the EPA.



Application having been made by the United States Attorney
based upon an affidavit made before me, by J. Scott Gordon on
behalf of the EPA for a warrant of entry, inspection,
reproduction of records, and sampling to determine compliance
of Maryland Assemblies, Inc., (hereinafter referred to as "the
premises™, and which is an entity more particularly described
in the attached Affidavit, which is hereby incorporated by
reference) with the Resource Conservation and Recovery Act,
the Clean Water Act, the Clean Air Act, the Toxic Substances
Control Act, as cited above; and, the court being satisfied
that there has been a sufficient showing that reasonable
legislative or administrative standards for conducting an
inspection and investigation have been satisfied;

IT Is HEREBY ORDERED that EPA through its duly
designated officer, J. Scott Gordon and any authorized
attorney or representative of said Agency is hereby entitled
and authorized to have entry upon the premises.

IT IS FURTHER ORDERED that entry, inspection,
reproduction of records, and sampling shall be conducted
during daylight hours within reasonable limits, and in a
reasonable manner.

IT IS FURTHER ORDERED that the warrant shall be for the
purpose of conducting an entry, inspection, reproduction ‘of
records, photography, and sampling pursuant to the laws cited
above consisting of the following activities:

1. Entry to, upon, or through the above described
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premises including all buildings, structures, pits, open
ground, and other sites where hazardous wastes are, or have
been, generated, stored, treated, or disposed of, or
transported from.

2. Inspection, sampling, photography, and
investigation of the premises.

3. Access to company records shall include, but not
be limited to, any record required to be kept under the
following federal laws:

42 U.S.C. §6901, et seqg., as amended

15 U.S.C. §2601, gt seq., as amended

33 U.S.C. §1251, et seqg., as amended

42 U.S.C. §7401, et seq., as amended

4. Access to and reproduction of all records
(including computer records) pertaining to or relating to
hazardous wastes and processes which generate hazardous
wastes, wastewater discharge, air emissions, and handling of
PCB's or PCB equipment. Any other records which pertain to
Maryland Assemblies, Inc., and/or the premises, compliance
with the above~-cited laws may be reviewed and reproduced.

5. To take any further activities deemed necessary by
EPA to adequately inspect and sample the property as
authorized by any of the federal laws referenced above in
paragraph 3.

IT IS FURTHER ORDERED that if records are reproduced

off the premises, (1) any such record so removed shall be



properly receipted for by the representatives of the EPA, (2)
Maryland Assemblies Inc., may send one of its employees to
accompany the aforementioned representatives of EPA during
such reproduction, and (3) such records shall be returned
within 72 hours of the time they are first removed from the
premises.

IT IS FURTHER ORDERED that the United States of
America, EPA, through its duly designated representative or
representatives is hereby entitled to and shall be authorized
to seal the above described records in their containers, or
in containers to be provided, until such records can be
copied, provided that (1) sealed records which are necessary
for the conduct of the everyday business affairs of Maryland
Assemblies, Inc., and/or the premises, shall be reviewed
and/or copied and unsealed first, (2) any other records which
are sealed shall be reviewed and/or copied and unsealed before
other records are examined and/or copied, and (3) the seals
placed on the containers which hold the records may be broken
only by a person authorized to place the seals or pursuant to
court order.

IT IS FURTHER ORDERED that EPA representatives may halt
and sample any waste shipments.

IT IS FURTHER ORDERED that a copy of this warrant shall
be left at the premises at the time of investigation.

IT IS FURTHER ORDERED that an inventory identifying any

material r=moved from the premises shall be furnished by the



EPA to the owner, operator, or representative of Maryland
Assemblies, Inc., and/or the prenmises.

IT IS FURTHER ORDERED that this warrant shall be valid
for a period of 10 days from the date of this warrant.

IT IS FURTHER ORDERED that a prompt return of this

warrant shall be made to this court within /:$.days from the

date hereof, showing this warrant has been executed, and the

entry and activity authorized herein has been completed within

Wil Kt}

United States Magistrate

S‘&‘WD“Z )5 §9

540 (.M.

the time specified.
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EXHIBIT D

UNITED STATES DISTRICT COURT FOR
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

No. S?;Z“?224Q7 .

AFFIDAVIT IN SUPPORT OF
APPLICATION FOR WARRANT FOR
ENTRY AND INVESTIGATION
PURSUANT TO THE RESOURCE
CONSERVATION AND RECOVERY
ACT, AS AMENDED BY THE
HAZARDOUS AND SOLID WASTE
AMENDMENTS OF 1984,

42 U.S.C. §6901 et seq.

IN THE MATTER OF:

NATIONAL-STANDARD COMPANY
CITY COMPLEX AND LAKE STREET PLANTS
NILES, MICHIGAN

W s U g ‘e e’ s et et m? a®

I, Carol Ann Witt, being duly sworn, state as follows:

1. I make this affidavit in support of the attached
Warrant which is sought pursuant to the authority of the Solid
Waste Disposal Act, as amended by the Resource Conservation and

Recovery Act of 1976 (RCRA), as further amended by the Hazardous

and Solid Waste Amendments of 1984 (HSWA), 42 U.S.C. §690]1 et
seq. I base this affidavit upon personal knowledge and upon my
review of records in the files of the United States Environmental
Protection Agency (U.S. EPA) and the hichigan Department of

Natural Resources (MDNR), as well as other records.

2. I am currently employed as a Geologist with the Michigan
Unit of the Technical Programs Section og_thg U.S. EPA, Région V,
Chicago, Illinois. 1 have been with U.S. EPA for two years. I
am actively involved in implementing the provisions of RCRA and

HSWA. As part of my duties with U.S. EPA, I have performed
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approximately fourteen (14) RCRA/HSWA Visual Site Inspections

and three (3) RCRA/HSWA Sampling Visits.

3. 1I received an Associate of Science degree in Science

from Triton College in 1980.

4. I received a Bachelor of Science degree in Earth Science

from Northeastern Illinois University in 1982,

S. I received a Master of Science degree in Earth Science

from Northeastern Illinois University in 1985,

6. National-Standard Company is the owner and operator of
two facilities where hazardous wastes are or have been generated,
stored, treated, disposed of or transported from. The facilities
are authorized to operate under the interim status provisions
of RCRA/HSWA. The facilities are both located in Niles, Berrien
County, Michigan. The City Complex plant is located at 601 N,
Eighth Street. The Lake Street plant is located at 1631 Lake

Street.

7. National-Standard Company is seeking permits for the
treatment, storage, or disposal of hazardous waste at its
facilities. National-Standard Company submitted Part A of its
RCRA permit application in November, 1982, and submitted revised
Part B applications for the facilities oﬁ’Octobet 3, 1986. |

U.S. EPA and MDNR are evaluating whether or not National-Standard's

‘permit applications should be granted.
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8. I am responsible for the technical review of the
federal permit applications, including assuring that all portions

of the federal permit application are complete.

9. Corrective action is required to be included in all
permits for facilities where releases of hazardous waste or
constituents have occurred from any solid waste management
unit. Similarly, corrective action may also be required at any

facilities with interim status.,

10. The U.S. EPA has developed RCRA Facility Assessment
(RFA) Guidance dated October, 1986 for the purpose of enforcing

the corrective action provisions of RCRA/HSWA.

11, In accordance with the RFA Guidance, I performed a
Visual Site Inspection (VSI) at the National-Standard facilities.
I performed VSIs on March 24, 1987 at the City Complex Plant

and on March 25, 1987 at the Lake Street Plant.

12, As a result of the VSIs and other information, I
determined that there were several Solid Waste Management Units
(SWMUs) at the facilities. At the requ;st of National-Standard,
I sent a list of the SWMUs at each facility to the Company on

April 3, 1987. (Attachment 1).

13. Also as a result of the VSI, I determined that there

have been releases of what may be hazardous wastes or constituents

from some of the SWMUs.
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l14. The "releases" are evident from my ohservations of
discolored soll or surface water body sediments, discontinuities
in vegetation, and odors. I have photographs of the mijority

of releases that I could detect visually. (Attachment 3).

15. I believe the "releases"™ may be comprised of “"hazard-
ous wastes or hazardous waste constituents®™ because they are
located in close proximity to units that the company has acknow-
ledged are SVIMUs (containing, for example; wastewater treatment
sludges from electroplating operations (EPA hazardous waste
number F006) and waste that is EP Toxic for lead (D008), both
of which are hazardous wastes as defined by Section 1004(5) of
RCRA, 42 U.S.C. §6903), or are located in close proximity to
units the company has acknowledged contain hazardous substances
{including waste that exhibits the characteristic of ignitability
(D001) , Copper-Cyanide, and F006 and D008) from which a routine,
systematic and deliberate discharge may have occurred. " The
RCRA Facility Assessment Guidance designates these latter

discharges as SWMUs.

16. I composed a sampling scheme and notified the company
on April 16, 1987 of the type of sample and the parameters to

be analyzed for. (Attachment 2).

g

17. The Sampling Visits were originally set for the week
of April 20th, 1987. However, arrangements for the laboratory

for sample analysis could not be confirmed, and U.S. EPA



rescheduled the Sampling Visits for the week of May 11, 1987,
National-Standard Company informed U.S. EPA that that date was
inconvenient, U.S. EPA therefore rescheduled the Sampling

Visits for the week of June 15, 1987.

18. I plan to perform a Sampling Visit at the City Complex
plant on June 15 and 16, 1987. I plan to perform a Sampling
visit at the Lake Street plant on June 17 and 18, 1987. To
perform both Sampling Visits, it is necessary:

l. To bring upon the property for use and to leave upon

the property all equipment and vehicles needed for inspec-

tion and sampling.

2. To take a maximum of sixty (60) soil, ground water,

surface water, and air samples, and wastes, not including

equivalent samples provided to the company, at approxi-
mately 45 locations as needed to investigate releases or
possible releases of hazardous waste or constituents from
any units which U.S. EPA designates as Solid Waste Manage-
ment Units (SWMUs) at the facilities. Such sampling shall
include the taking of background samples at the facilities.

3. To package and process such samples for analysis at an
off-gsite laboratory. .

4. To take photographs to document the sampling activity.
S. To undertake any other activities to adequately inspect
and sample the properties as authorized by Section 3007 of
RCRA/HSWA, 42 U.S.C. §6927.
19. National-Standard Company, through its attorney,
Mary Ellen Hogan of McDermott, Will & Emery in Chicago, objects
to the scope of and questions the basis for the Sampling Visits.

In a May 28, 1987 conference call between U.S. EPA and National-

Standard Company, National-Standard opposed U.S. EPA's entry.
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20. U.S. EPA's Sampling Visits will not significantly
disrupt or inconvenience the National-Standard Company's business.

I certify under penalty of perjury that the foregoing
Executed on this \é}*h day of June,

s/
Car Ann Witt

is true and correct.

1987.

Cotiag Ax A True Copy

Clerk
By_
outy Clerk .
u.s District Court -

Western Dist. of Michigan

Ot _JN 12 topy
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,APR 1387

Express iiai)

Fr. Pichard toessner

1ranayer, Fnvironmental Control

national-Standard Company )
Rl I, Eighth Street

Hiles, *ichigan 49120

RE: Corrective Action
Sampling Visit
National-Standard City Corplex
Miles, tlichigan
NIND  vus u69 2%7

Dear :Ir. iloessner:

This letter is to inform you of the United States Environriental Protection
krgency's (1.S. EPA) intent to perform the next stage of the corrective
action proyran under Section 3004 (u) of the Hazardous and Solid Waste
Amendiments of 1984 (HS!A), anad Section 3007 of the Resource Conservation

and Hecovery Act (RCRA). !'e are planning on performing a Sampling Visit
(SV) at the above referenced site on April 2vu and 21, 1987, at 5:U0 A, with
our suncontractors Hardiny Lawson Associates/H and K.!!. Rrown. Representa-
tives from the ilichigan Uepartinent of Matural Resources (iNiR) will also
attend as technical assistants,

As discussed with Carol Hitt of my staff, at the site visit on llarch 24,
1987, sample type, sampling devices, and laboratory analysis information
shall be sent to you as soon as the parai:eters are finalized. We will
transfer the information to you by phone, the week of Apri) 5th, and
follovw-up with a letter to you, !'e nope this methos will supply you
with aceguate preparation time for split-sampling,

On *larch 24, 1937, you also requested a 1ist of identified Solid !'aste
ianagjement Units (SWiiUs) at the site. These include:

1. The RCRA regulatea lined surface impoundrent,
2. The waste water treatment plant,
3. The wnderground oil storage tanks,
~ 4, The waste caustic, sulfuric and hydrochloric acia
tanks,
5. The pipe=line rupture,
6. The underyround 3asoline storage tanks,
7. The less than 90 day drun stnrage area,

-
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8. The steam condensate tank area,
9. The lined hydrochloric acid tanks, and
10. The NPNES discharge.

The product sto}age in underground tanks is listed because they are
covered under the U.S. EPA LUST program, and are an “area of concern”.

Photn documentation of the sanpling vill be necessary, lle appreciate
the conperation you have given us regardiny cameras on-site, and we will
work with you on any confidentiality concerns., We do not anticipate
enteriny into process areas within the plant,

If you have any questions regarding this iatter, please contact Carol
Hitt of myv staff, at (312) 8€6-6146 for assistance. She is the technical
monitur concerninhy corrective action at this site,

Sincerély,

Pichard Traub, Chief
TPS, il Unit

. cc: Rett Melson, ORC v/

Steve Phillips, HL

Pat Vogtman, TPS
tarian Rarnes, HU.ER
Alan Howard, {MMR
Andrea Schoenrock, 'D!HR
NRadine Romera, MNP
Chuck Rikfalvy, MOMR

e v T
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03 APR 1987

Express Mail

Mr. Richard Moessner .
Manager, Environmental Control

Mational-Standard Company

601 N. Eighth Street

Niles, Michigan 49120

RE: Corrective Action
Sampling Visit
National-Standard Lake Street
Niles, Michigan
MIT 270 010 549

Dear Mr. Moessner:

This letter is to inform you of the United States Environmental Protection
Agency's (U.S. EPA) intent to perform the next stage of the corrective
action program under Section 3004 (u) of the Hazardous and Solid Vaste
Amendments of 1984 (HSWA), and Section 3007 of the Resource Conservation
and Recovery Act (RCRA). We are planning on performing a Sampling Visit
(SV) at the above referenced site on April 22, 23, and 24, 1987, at 8:00 AN,
with our subcontractors Harding Lawson Associates/H and K.\. Brown, Repre-
sentatives from the Michigan Department of Matural Resources {MDNR) will
also attend as technical assistants.

As discussed with Carol Witt of my staff, at the site visit on March 25,1987,
sample type, sampling devices, and laboratory analysis information shall i
be sent to you as soon as the parameters are finalized. We will transfer
the information to you by phone, the week of April 5th, anc follow-up with

a letter to you. WHe hope this method will supply you with adequate prepara-
tion time for split-sampling.

On tlarch 25, 1987, you requested a 1ist of identified Solid Haste Management
Units (SWiius) at the sfte. These include:

1. The RCRA single lined surface impoundment,
. The RCRA triple lined surface impoundment,
The waste water treatment plant,
The old MPDES discharge,
. The new MPDES discharge,
. The 36,000 gal, spill,
. The covered seepage lagoons,
8. The hydrochloric acid tanks,

. The swales and ditches,
10. The underground oil storage tanks,
11. The solid waste landfill area,

s:muv;wa



12, The HNO3 storage tanks,

13. The underground fuel storage tank,

14, The diesel fuel station, B
15. The four drum storage areas outside the plant,

16. The two drum storage areas inside the plant,

17. The catch basin,

-18., The sump areas,

19. The Cu-Cn storage tanks, and

20. The old equipment storage areas.

The product storage units, swales and ditches are considered as “areas
of concern". Underaround tanks are listed because they are also

covered under the U.S. EPA LUST program.

Photo documentation of the sampling will be necessary, \le appreciate
the cooperation you have given us regarding cameras on-site, and we

will work with you on any confidentiality concerns, We do not anticipate
entering into process areas within the plant.

If you have any questions regarding this matter, please contact Carol
Witt of my staff, at (312) 886-6146 for assistance. She is the technical
monitor concerninyg corrective action at this site.

Sincerely,

Richard Traub, Chief
TPS, Ml Unit

. cc: Rett Melson, ORC:”

Steve Phillips, HL
Pat Vogtman, TPS
farian Rarnes, HYEB
Alan Howard, MDHR
James Roberts,~!'DNP
Nadine Romero, HDMR
Chuck Bikfalvy, MDIPR
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16 APR 1987 | 5HS-13-JCK

Express Mail

Mr. Richard Moessner

Manager, Environmental Control

National-Standard Company

601 N, Eighth Street

Niles, Michigan 49120

RE: Corrective Action Sampling Visit

National-Standard City Complex
Niles, Michigan
MID ON5 0R9 257

Dear Mr, Moessner:

This letter is to inform you of the sampling medium, parameters, and
quantity of samples for split sampling, We plan on being at the site
on May 11 and 12, 1987, at 8:00 AM, Our subcontractors Harding Lawson
Associates/H and K.W, Brown, and representatives from the Michigan
Department of Natural Resources (MDNR) will be in attendance.

Following is a 1ist of information you requested for split-sampling with
us:

“Sample Number of __ Parameters AnaTytical
Medjum Samples Method
Water 6 Priority Pollutant 6010*

Metals (PPM)
CN 335%*
Fe 6010*
Hydroquinone 625**
pH field
Temperature field
Conductivity field
Water - 5 Organics 8010*
Soil 5 PPM 6010*
Fe 6010*
CN 335w+

Air N/A Organics HNU meter
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Sample Number of “Parameters AnaTytical
Medium Samples Method
Water Equip. 2 PPM 6010* .
Rlank Fe 6010*
CN 335
Hydroquinone 625**
Water Equip. 1 Organics 8010*
Blank
Soil Equip. 1 PPM 6010*
Blank Fe 6010*
CN 335+
Field Blank 2 PPM 6010*
Fe , 6010*
CN o 335
Hydroquinone 625%*
Organics 8010*
Trip Blank 1 PPM 6010*
Fe 6010*
CN 335+
Hydroquinone 625**
Organics 8010*

* SW846 Methods
** Standard Methods

We also need: 1) construction details of the unused well, and the under-
ground storage tanks, 2) the location and method of NPDES monitoring,

3) if dedicated equipment is used for ground water monitoring, 4) if
purged ground water and/or decontamination 1iquids may be sent to your
waste water treatment plant, and 5) permission to have the sampling
vehicle at the sampling location,
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Please contact Carol Witt of my staff, at (312) 886-6146 on the informa-
tion requested, by April 22, 1987, If you have any questions regarding
this matter, do not hesitate to call,

Sincerely,

Richard Traub, Chief
TPS, Michigan lnit

cc: J. Huls, S, Phillips, HLA/H
R, Nelson, ORC
M. Barnes, HWEB
P. Vogtman, L, Pierard, TPS
A. Howard, A, Schoenrock, N. Romero, MDNR
C. Bikfalvy, MDNR District
M. Hogan, NS
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Express Mail

Mr. Richard Moessner

Manager, Environmental Control

National-Standard Company

601 N. Eighth Street -

Niles, Michigan 49120

RE: Corrective Action Sampling Visit

National-Standard Lake Street
Niles, Michigan
MIT 270 010 549

Dear Mr, Moessner:

This letter is to inform you of the sampling medium, parameters, and
quantity of samples for split sampling., We plan on being at the site
on May 13 and 14, 1987, at 8:00 AM. Our subcontractors Harding Lawson
Associates/H and K.W. Brown, and representatives from the Michigan
Department of Natural Resources (MDNR) will be in attendance.

Following is a 1ist of information you requested for split-sampling

~ with us:
“Sample Number of Parameters — RAnalytical

Medium Samples Method

Water 8 Priority Pollutant 6010*

Metals (PPM)

Fe 6010*
CN 335%*

B 6010*

pH field

Temperature field

Conductivity field

- Water 4 Organics 8010*
Water - 1 Priority Pollutants 8720*

8240*

8270*
335

Fe 6010*

R ~ 6010*
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Samp e Number of Parameters Knalytical
Medium Samples Method
Water 1 Rase Neutrals of 625**
Priority Pollutants or 8720*
Sediment 1 PPM 6010*
Fe 6010*
CN 335+
f 6010*
Soil 9 PPM 6010*
Fe 6010*
CN 335
B 6010*
Soil 3 Rase Neutrals of 625%*
Priority Pollutants or 8720*
Soil 4 Priority Pollutants 8720*
8240*
8270*
335
Fe 6010*
B 6010*
Residue 1 PPM 6010*
Fe 6010*
CN 335+
R 6010*
Air - N/A Organics HNU meter
Water Equip. 1 PPM 6010*
Blank Fe 6010*
CN 335
B 6010*
Organics 8010*




Sample Number of Parameters KnaTytical
Med{um Samples Method

Water Equip. 1 Priority Pollutants 8720*
Blank 8240*
8270*
3358
Fe 6010*
R 6010+

Soil Equip. 1 Priority Pollutants 8720+
Rlank 8240*
8270*
335+

Fe 6010*

8 © 6010*

Field Blank 2 Priority Pollutants 8720*
8240*

8270*
335%*

8010*

Fe 6010*

R 6010*

Organics 8o10*

Trip Blank 1 Priority Pollutants 8720*
8240*

8270*

335

8010*

Fe 6010*

R 6010*

Organics 8010*

* SWB46 Methods
*+ Standard Methods

We also need: 1) construction details for the underground storage
tanks, 2) the location and method of NPDES monitoring, 3) if dedi-
cated equipment §s used for ground water monitoring, 4) if purged
ground water and/or decontamination 1iquids may be sent to your
waste water treatment plant, and 5) permission to have the sampling
vehicle at the sampling location,
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Please contact Carol Witt of my staff, at (312) 886-6146 on the
information requested, by April 22, 1987, 1If you have any questions
regarding this matter, do not hesitate to call,

Sincerely, . -

Richard Traub, Chief
TPS, Michigan Unit

cc: J. Huls, S. Phillips, HLA/H
R. Nelson, ORC
M. Barnes, HWEB
P. Vogtman, L. Pierard, TPS
A. Howard, J. Roberts, N. Romero, MDNR
C. Bikfalvy, MDNR District
M. Hogan, NS
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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN THE MATTER OF: No. $7-42 /)

WARRANT AND ORDER FOR ENTRY AND
INVESTIGIATION PURSUANT TO
SECTION 3007 OF THE RESOURCE
CONSERVATION AND RECOVERY ACT OF
1976, AS AMENDED, 42 U.S.C. §6927

NATIONAL STANDARD COMPANY

CITY COMPLEX AND LAKF STREET
PLANTS

NILES, MICHIGAN

? St ag” Y’ gt N St

TO: THE UNITED STATES MARSHAL FOR THE WESTERN DISTRICT OF
MICHIGAN AND ANY OFFICER, EMPLOYEE, OR DESIGNATED REPRESENTATIVE

OF THE UNITED STATES FNVIRONMENTAL PROTECTION AGENCY (U.S. EPA).

An affidavit by Carol Ann Witt, having established that for
the purposes of enforcing the provisions pf RCRA it is necessary
to inspect and obtain samples at the National-Standard Company
facilities located at 601 N, Eighth Street (City Complex Plant)
and at 1631 Lake Street (Lake Street Plant) in Niles, Michigan;
an application by the United States of America, on behalf of
the U.S. EPA, having established that the issuance of this
warrant is conétitutional. and that the right of the U.S. RPA
to enter and investigate is authorized by the Solid Waste

Disposal Act, as amended by the Resource Conservation and

Recovery Act of 1976 (RCRA), as further amended by the Hazardous

and Solid Waste Amendments of 1984 (HSYA), 42 1U.S.C. §6901 et
seq.; and this Court having Foun:d that reasonable grounds exist
for issuance of a warrant, IT IS HERERY ORDERED THAT upon

service of this Warrant upon National-Standard Company or upon
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its duly designated representative, any officers, employees and
designated representatives of the U.S. EPA, including the Michigan
Department of Natural Rescources (MDNR) and their officers, employees
and designated representatives, and including U.S. EPA contractors
and subcontractors, and the United States Marshal, shall be

permitted to enter upon the property described as:

1. All property owned by or in the possession of National-
Standard Company located at 601 N. Eighth Street (City

Complex plant), City of Niles, Berrien County, Michigan.

2. All property owned by or in the possession of National-
Standard Company located at 1631 Lake Street (Lake Street

plant), City of Niles, Berrien County, Michigan.

IT IS FURTHER ORDERED that officers, employees and designated
representatives of the U.S. EPA, including the MDNR and their
officers, employees and designated representatives, and including
any duly designated U.S. EPA contractors or subcontractors, and
the United States Marshal, shall be authorized and permitted to
enter and re-enter the above-described premises during the
hours of 7:00 a.m. to 7:00 p.m. to conduct thereon the following
activities: | '

l. To bring upon the property for use, and during the ten
(10) working days authorized by this warrant, to leave upon the

property, all eaquipment and vehicles needed for inspection and

sampling.
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2. To take a maximum of sixty (60) soil, ground water,
surface water and air samples, not including equivaleqt samples
provided to the company, at approximately 45 locations as
needed to investigate releases or possible releases of ﬁazardous
waste or constituents from any units which U.S. EPA designates
as Solid Waste Management Units (SWMUs) at the property. Such

sampling shall include the taking of background samples at the

property.

3. To package and process such samples for analysis at an

off-site laboratory.
4. To take photographs to document the sampling activity.

5. To take any further activities deemed necessary by U.S.
EPA to adequately inspect and sample the property as authorized
by Section 3007 of RCRA/HSWA, 42 U.S.C. §6927.

IT IS FURTHER ORDERED that a copy of this Warrant shall be

left at the premises at the time of investigation.

IT IS FURTHER ORDERED that a brief inventory identifying any
material removed from the premises shall be furnished by the U.S.

EPA to the owner, operator, or representative of National-Standard

Company.

IT IS FURTHER ORDERED that the duration of the entry, inves-
tigation, and activity authorized by this Warrant shall be of

such reasonable length to enable the U.S. EPA to satisfactorily
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complete the above-described activities. Entry shall not be
permitted for longer than ten (10) working days from the date

hereof for purposes of insepection and sampling.

IT IS FURTHER ORDERED that the United States Marshal is
hereby authorized and directed to assist officers, employees, and
representatives of the U.S. EPA in such manner as may be reason-
able and necessary to properly execute this Warrant and all the

provisions contained herein.

IT IS FURTHER ORDERED that a prompt return of this Wartaht
shall be made to this Court within one hundred eighty (180) days
from the date hereof, showing this Warrant has been executed, and
that the entry and activity authorized herein has been completed
within the time specified above.

Dated this day of June, 1987.

Stephen W. ianr
Uhhu!Snnu|M.9umu.

United States Magistrate

Cortifiod /s A Trus Copy

c Clork

o SO/ By
U.S. District Court

Western Dist. of Michigan

Date JUN ‘;Jﬂﬁi




RETURN OF SERVICE

I hereby certify that a copy of the within Warrant was

served by presenting a copy of the same

to ' an agent

of

on ) ,» 1987 at the National-

Standard Company facility located at 601 N, Eighth Street (City

Complex Plant) in Niles, Berrien County, Michigan.

Official Title

RETURN

Inspection of the establishment described in this Warrant

completed on ¢ 1987.




INVENTORY OF PROPERTY RECEIVED
PURSUANT TO WARRANT

While conducting the entry and inspection of the National-
Standard Company facilities located at 601 N. Eighth Street (City
Complex Plant) in Niles, Berrien County, State of Michigan, on

. 1987. 1,

seized certain property. The following is an inventory of the

property seized:

I hereby and affirm that a recipt for the property was signed by me

and left with .




RETURN OF SERVICE

I hereby certify that a copy of the within Warrant was

served by presenting a copy of the same

to ' an agent
of
on » 1987, at the National-Standard Company

facility located at 1631 Lake Street (Lake Street Plant) in Niles,

Berrien County, Michigan.

Official Title

RETURN
Inspection of the establishment described in this Warrant completed

on A ., 1987.




INVENTORY OF PROPERTY RECEIVED
PURSUANT TO WARRANT

While conducting the entry and inspection of the National-
Standard Company facilities located at 601 N. Eighth Street (Lake
Street |plant) in Niles, Berrien County, State of Michigan, on

. 1987, I,

seized certain property. The following is an inventory of the

property seized:

I hereby and affirm that a recipt for the property was sighed by me

and left with .

e



EXHIBIT C

IN THE UNITED STATES COURT POR THE
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

No, 97"‘/-2 ") ]

APPLICATION FOR WARRANT FOR
ENTRY AND INVESTIGATION PURSUANT
TO THE RESOURCE CONSERVATION
AND RECOVERY ACT OF 1976, AS
AMENDED BY THE HAZARDOUS AND
SOLID WASTE AMENDMENTS of 1984,
42 U.S.C. §6901 et seq.

IN THE MATTER OF:

NATIONAL-STANDARD COMPANY

CITY COMPLEX AND LAKE STREET
PLANTS

NILES, MICHIGAN

The United States of America, on behalf of the
United States Environmental Protection Agency (U.S. EPA), by
John A. Smietanka, United States Attorney for the Western
pDistrict of Michigan, applies to this Court for a warrant
authorizing U.S. EPA officials, and their assistants, contractors,
and other subordinates, to enter upon land owned and in the
possession of National-Standard Company located at 601 N. Eighth
Street, Niles Michigan (City Complex Plant) and at 1631 Lake
Street, Niles, Michigan (Lake Street Plant), hereinafater o
referred to as "the facilities,” and undertake thereon such
inspection and sampling activities as necessary to investigate
releases or po;;ible releases of hazardous waste or constituents
from any units which U.S. EPA designates as Solid Waste Manage-
ment Units (SWMUs) in order for U.S., EPA to assess the need for

-

corrective action at the facilities.

The U.S. EPA submits this application pursuant to

the Solid Waste Disposal Act, as amended by the Resource
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Conservation and Recovery Act of 1976 (RCRA), as further amended

by the Razardous and Solid Waste Amendments of 1984 (HSWA), 42
U.S.C. §6901 et seq., and alleges upon information and belief

as follows:

The U.S. EPA's authority to inspect and obtain samples is
found in Section 3007(a) of RCRA, 42 U.S5.C. §6927(a), which reads:

(a) Access Entry - For purposes of developing or assisting
in the development of any regulation or enforcing the
provisions of this title, any person who generates, stores,
treats, transports, disposes of, or otherwise handles or
has handled hazardous wastes shall, upon request of any
officer, employee or representative of the Environmental
Protection Agency, duly designated by the Administrator,

or upon request of any duly designated officer, employee

or representative of a State having an authorized hazardous
waste program, furnish information relating to such wastes
and permit such person at all reasonable times to have
access to, and to copy all records relating to such wastes.
For the purposes of developing or assisting in the develop-
ment of any regulation or enforcing the provisions of this
title, such officers, employees or representatives are
authorized--

l. to enter at reasonable times any establishment or
other place where hazardous wastes are or have been
generated, stored, treated, disposed of, or transported
from; v

2. to inspect and obtain samples from any person of
any such wastes and samples of any containers or labeling
for such wastes.

Bach such inspection shall be commenced and completed
with reasonable promptness. 1If the officer, employee or
representative obtains any samples, prior to leaving the
premises, he gshall give to the owner, operator, or agent
in charge a receipt describing the sample obtained and if
requested a portion of each such sample, equal in volume
or weight to the portion retained. If any analysis is
made of such samples, a copy of the results of such analysis
shall be furnished promptly to the owner, operator, or
agent in charge.
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Pursuant to Section 3007 of RCRA, then, officers,
employees and representatives of U.S. EPA and the State are
authorized to enter any place where hazardous wastes are or
have been generated, stored, treated, disposed of, or transported
from in order to inspect and obtain samples from any person of
any hazardous wastes for the purpose of enforcing the provisions

of the Act.

B. The National-Standard Company owns and operates
two facilities in Niles, Michigan. These facilities are located
at 601 N. Eighth Street (City Complex Plant) and at 1631 Lake
Street (Lake Street Plant). These facilities are “"placels]
where hazardous wastes are or have been generated, stored,
treated, disposed of or transported from. (Witt Affidavit at

Paragraph 6).

C. National-Standard Company is seeking permits for
the handling of hazardous waste at its facilties. Pursuaﬁ; io
Section 3005(a) of RCRA, 42 U.S.C. §6925(a), each person owning
or operating an existing facility for the treatment, storage
or disposal of hazardous waste must have a permit, National-
Standard Company submitted Part A of the RCRA permit application
in November, 1982 and submitted revised Part B applications for
the facilities on October 3, 1986. U.S. EPA and the Michigan

Department of Natural Resources (MDNR) are evaluating whether

or not National-Standards perhit applications should he granted.

(Wwitt Affidavit at Paragraph 7).
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D. Section 3004(u) of RCRA/HSWA provides that:

(u) Continuing Releases at Permitted Facilities - Standards

promulgated under this section shall require, and a permit
issued after the date of enactment of the Razardous and
Solid Waste Amendments of 1984 by the Administrator or a
State shall require, corrective action for all releases of
hazardous waste or constituents from any solid waste
management unit at a treatment, storage, or disposal
facility seeking a permit under this subtitle, regardless

of the time at which waste was placed in such unit. Permits

issued under section 3005 shall contain schedules of com-

pliance for such corrective action (where such corrective

action cannot be completed prior to issuance of the permit)

and assurances of financial responsibility for completing

such corrective action.

Pursuant to section 3004 (u) of RCRA/HSWA, 42 U.S.C.

§6924, then, permits issued after the enactment of HSVWA shall
require corrective action for all releases of hazardous waste
or constituents from any solid waste management unit at a treat-
ment, storage, or disposal facility. In order to incorporate
the required corrective action provisions in the permit, U.S.
EPA must enter and inspect the National-Standard facilitiies,
(witt Affidavit at Paragraph 11, 12, 13). Therefore, 11.S. EPA's

entry and inspection will be done "for the purposes of enforcing

the provisions of the Act.”

E. National-Standard's facilities have achieved
*interim status®” until such time as final administrative
disposition of the permit is made. See RCRA/HSWA §3005(e), 42

U.S.C. §6925(e).

-

F. Corrective action may also be required at any

facilities with interim status pursuant to RCRA/HSWA §3008(h),
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42 U.S.C. §6928(h):

1, INTERIM STATUS CORRECTIVE ACTION ORDERS: (1) When-
ever on the basis of any information the Administrator
determines that there is or has been a release of hazard-
ous waste into the environment from a facility authorized
to operate under section 300S(e) of this subtitle, the
Administrator may issue an order requiring corrective
action or such other response measure as he deems neces-
sary to protect human health or the environment or the
Administrator may commence a civil action in the United
States district court in the district in which the facil-
ity is located for appropriate relief, including a
temporary or permanent injunction,

2. Any order issued under this subsection may include
a suspension or revocation of authorization to operate
under section 3005(e) of this subtitle, shall state with
reasonable specificity the nature of the required correc-
tive action or other response measure, and shall specify
a time for compliance. If any person named in an order
fails to comply with the order, the Administrator may
assess, and such person shall he liable to the United
States for, a civil penalty in an amount not to exceed
$25,000 for each day of noncompliance with the order.
The U.S. BEPA's entry and inspection shall be done in
order to obtain "information... that there is or has been a
release of hazardous waste into the environment from.... [the]
facilit[ies]" authorized to operate under interim status.
(Witt Affidavit at paragraphs 6, 11, 12, 13). Therefore, U.S.
EPA's entry and inspection will be done “"for the purposes of

enforcing the provisions of the Act.*

G. U.S. EPA's actions for which this warrant is

sought include the following:

1. To bring upon the property for use and to leave upon

the property all equipment needed for inspection and sampling.
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2. To take a maximum of sixty (60) ground water, surface
water and air samples, not including equivalent samples
provided to the company, at approximately 45 locations,

as needed to investigate releases or possible releases of
hazardous waste or constitutents from any units which Uu.Ss.
EPA designates as Solid Waste Management Units (SWMUs) at
the facilities. Such sampling shall include the taking of

background'samples at the facilities.

3. To package and process such samples for analysis at an

off-site laboratory.

4. To take any further activity deemed necessary by U.S.
EPA to adequately inspect and sample the facilities as
authorized by Section 3007 of RCRA /HSWA, 42 U.S.C. §6927.

H. The facilities in question are ongoing businesses.
However, no significant disruption or intererence with the

business will occur as a result of U.S. EPA activity.

I. Opposition to U.S. EPA's entry and inspection for
the purposes set forth in Paragraph (G) has not been rescinded
by National-Standard Company. (Witt AffidaviF at Paragraph 19).
On June 9, 1987, National-Standard Company, by its attorneys,
filed a Complaint for Declaratory Relief in the United States
District Court for the Northern District of Illinois, Eastern
Division, Docket No. 87 C’5165. The Complaint alleges thap the

sampling schemé proposed by U.S. EPA is unauthorized. U.S. EPA
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has not yet responded to the Complaint.

J. Although the U.S. EPA was, and is, entfﬁled to a
warrantless entry upon the site under RCRA/HSWA (and the U.S.
EPA does not intend to waive such a legal position by this
application), in order to assure peaceful acquiescence by the
owner of the site to the U.S. EPA action, the U.S. EPA applies

for this warrant.

K. The United States Supreme Court Acisions in

Camara v. Municipal Court, 387 U.S. 523 (1967) and Marshall v.

Barlows Inc., 437 U.S. 307 (1978), provide ample authority for

this Court to issue a warrant where a statute, such as RCRA/HSVA,

confers a right of entry. See also Mobil 0il Corp. v. E.P.A.,

716 P. 2d. 1187 (7th Cir. 1983), Bunker Rill v. EPA, 658 P, 24.

1280 (9th Cir. 1981) and Accord Public Service Co. of Indiana

v. EPA, 509 F. Supp. 720 (S.D. Ind. 1981). The standard for

probable cause justifying the issuance of an administEQtive
search warrant, less rigorous than for a search and geizure
warrant in a criminal investigation, requires only a showing of
either "specific evidence of an existing violation® or "reason-
able legislative or administrative standards® for conducting a

particular inspection, Marshall v, Barlow's Inc., 436 U.S. 307,

320 (1978). Barlow's reinforced the éburt's earlfier decision

that:
"FPor purposes of an administrative search such as
this, probable cause justifying the issuance of a
warrant may be based not only on specific evidence
of an existing violation, but also on a showing



that reasonable legislative or administrative
standards for conducting an inspection are satis-
fied with respect to a particular establishment.®”
Camara v, Municipal Court, 387 U.S. 523, 538 (1967).

More recently, the Supreme Court stated that "[p]robable

cause to issue an administrative warrant exists if reasonable

legislative, administrative or judicially prescribed standards

for conducting an inspection are satisfied . . . " (emphasis

added). Michigan v. Clifford, 464 U.S. 287, 294 n.S5, 78 L. k4.

2d. 477, 484 n. 5 (1984). Therefore, inspections initiated
because of legislative or regulatory standards and inspections
initiated because of specific evidence are subject to the lower

standard.

L. The U.S. EPA has established requisite probable
cause, and has shown reasonable legislative and administrative
standards, satisfying the requirements set forth in the Barlow,
Camara and Clifford decisions, supra, to allow for a warrant to

issue.

M. In this case, the U.S. EPA has demonstrated that:
(1) the U.S. EPA has reason to helieve that there are or have
been releases of hazardous waste or constituents from soliad
waste management units (as identified and described by U.S. EPA)
at the facilities (Witt Affidavit at Paragraphs 12, 13, 14, 15);
(2) investigation and sampling is necessary and appropriate to
enforce the corrective acéion provisions of RCRA/HSWA (Witt

Affidavit at paragraphs 8, 9, 10, 11); and (3) consent for the
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U.S. EPA and its officers, employees, representatives, contrac-
tors, and subcontractors has been refused by the owner of the

site. (Witt Affidavit at Paragraph 19),.

N. U.S. EPA estimates that the inspection and sampling
can be accomplished in four (4) working days beginning June 15,
1987. Access is needed to take samples at that time because
arrangements for processing and analysis of the samples have
already been made with a laboratory the week of June 15, 1987.

(witt Affidavit at Paragraph 18).

A form of warrant is attached to this application.

DATED THIS Q"N day of June, 1987.

Respectfully submitted,

Cartifies As A True
John A. Smietanka T Ouke Hynex, cucopy
United States Attorney ’y_%
. puty
U S Distriet Court /
Western Dist o Michigan

By: 5/ B
Thomas Gezon
Chief Assistant United States Attorney
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US.EP.A. v. ALYESKA PIPELINE SERVICE CO.

responding
to inquiries initiated by the government. It
was Olsowy who put in motion the events
that Jed to the interviews with the Secret
Service agent. He initiated the contaet
with the government by filing a claim with
Treasury. Se¢ Rodgers, 466 US. at 476~
T, 104 8.Ct. at 194445 (upholding convie-
tion under section 1001 of defendant who
and Secret and re-
that his wife
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468 US 63, 104 S.C1. 2936, 82 LEdU 53

three counts of violating section 1001 are
multiplicitous with count one, which
charges a violation of 18 US.C. § 287
(making a fales claim upon the United
States). Olsowy argues that Congress did
not intend section 1001 to provide cumule-
tive punishment for conduct already cover
od by a more specific section of the crimi-
nal code like section 287. This argumaent is
beside the point. Olsowy’s section 287 econ-
vietion and his section 1001 convictions are
not multiplicitous because they cover dif-
ferent facts and circumstances. Compare
United Staiss v. Duncan, 608 F.2d 971,
915 (9th Cir.1962) (‘{tihere is no reason
that [s defendunt) cannot be charged and
oonvicted under 18 US.C. § 1001 simply
because another statute is also applica-
ble"), csrt. denisd, 481 UB. 961, 108 8.Ct.
2486, 77 L.LEd.3d 1321 (1968); witk United
States v Roes, 510 F.2d 1358, 1363 (9th
Cir.1978) (convietons under both 18 USC,
§ 542 and 18 US.C. § 1001 redundant
where based on exactly the same utterane-
).

Olsowy was charged and convicted of
two separats wrengs: kis submission of &
false claim to the Tressury in September
1966, and his false statements made to the
Secret Service some five months later.
The only thing the two have in common is
that they concern the same gensral subject
matter: whether Olsowy had received and
endorsed the check. Otherwise, the convie-
tons stand quite independent of each oth-
or. See Blockburger v. United States, 284
U.S. 299, 904, 52 8.Ct. 180, 182, 76 L.Ed.
808 (1932).

[4) Olsowy raises more serious con-
cerns by arguing that counts two, three
and four are multiplicitous because they
allege that he made precisely the same
denials in response to the same questions
posed to him by the Secret Service agent.
He argues that the government should not
be able to pile on multiple convictions by
repeatadly asking the same question to a
criminal suspect.

(1984).

Cloe wn 536 F2d 442 (9ih Cir. 1900)

While we have not previously addressed
this issue,’ in Gebhard v. United States,
422 F.2d 281 (8th Cir.1970), we considered a

C. Evidentiary Chalienges

[5] Finally, Oleowy argues that the dis-
trict court improperly excluded evidence
that his eligibility for social security was
besed on a mental disability and that he
had received over-payments from the Social
Security Administration, all tending to
show his honest confusion as to the stats
of his account. A trial court's evidentiary
rulings will not be disturbed on appeal ab-
sent a showing of abuse of discretion.
United States v. Burreson, 648 F.2d 1844,
1849 (9th Cir.), cert. denied, 454 US. 847,
102 8.Ct. 165, 70 L.Ed.2d 18§ (1981).

The district court gave Olsowy ample
leeway in attempting to prove he was con-
fused and made an honest mistake. It

allowed testimony from defense witnesses

that Olsowy had made several inquiries

4 We have previowsly upheld itiple counts
under ssction 1001 for submitting separate doc-
uments of the same time, States v. UCO

g
§

346 F.24 £33, 838-39 (0th Cir.1976), cwrt,
denisd, 430 US. 966, 97 S.C1. 1646, 52 L.Ed.2d

with the Social Security Administration re-
garding his account and that he seemed
genuinely confused about the account's sta-
tus. The district judge’s decision not to
admit ‘the proffered additional evidence
was not an abuse of discretion.

We affirm as to counts one and two and
reverse as to counts three and four.

==

In the Maiter of The Petition of the
Administrator, UNITED STATES EN.
VIRONMENTAL PROTECTION
AGENCY, for Subpoena Eanforcement,
Plaintiff-Appelles,

v

ALYESKA PIPELINE SERVICE COM-
PANY; George M. Nelosn, its
President, Defondants-Appellants.
Ne. 88-4427.

United States Court of Appesls,
Ninth Circuit.

Argued and Submitted Aug. 8, 1967
Decided Jan. 5, 1988.

Environmental Protaction Agency sued
for enforcemen uiring
Al services president
to testify and produce documents as part of
investigation of ballast water treatment
plant under Toxic Substances Control Act.
The United States District Court for the
Diatrict of Alssks, James M. Fitsgersld,
Chief Judge, limited acope of subpoena
somewhat and then ordered compliance.
Appes] was taken. The Court of Appeals,

357 (19%7) and multiple coavictions for submit-

ting sub d izing earlier
United States v. Benneti, 702 F2d
833, 835 (th Cir.1983).
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Brunetti, Circuit Judge, held that: (1) ap-
peal was not rendered moot even though
Alyeska had complied with request; (2) in-
fprman’on sought was relevant to investiga-
tion under Act; (3) under Act, EPA could
ll_lvuﬁllta merely & suspicion of a viola-
tion; and (4) issuance of subpoena under
Act was appropriate even if it might subse-
quently be determined that another envi-
ronmental law was more appropriste to
remedy problem discovered.
Affirmed.

1. Administrative Law and Procedure
=481
Health and Environment #»25.15(8.2)
~ Subpoensed party's appeal from dis-
trict court enforcement of Environmental
Protection Agency subpoena was not ren-
dered moot by virtue of fact that party had
complied with requests under subposna
and enforcsment order; records still in
EPA's possession would have to be re-
turned to party if they were wrongfully
subpoenaed, and EPA had served similar
subpoenas which had not yet been satis-
fied, the validity of which would be difficult
to contest due to need for promptness.
2. Administrative Law amd Procedure
=gss
Health and Environment ¢=2§.15(7)

notwithstanding contention that Act only
regulates PCBs and “imminently hazard-
ous” chemicals; ‘“imminently hazardous”
chemicals are not limited to any particul
list of chemicals, but rather ln; lllbltlln::
or mixture that presents an unreasonable
risk of serious or widespread injury to
health or environment, and Act is designed
to cover regulation of all chemical sub-
stances even though several sections of Act
encas Control et .2 0 s0q 15 US.C.
N 2 et seq,, 8.
A"mm“”q‘ct.l seq., 16 US.C.

4. Administrative Law and Procedure
=358
Heslth and Environment e=25.15(3.3)
The Environmental Protection Agency
'{"anindtmllenmmmd.up;
cion or knowledge of any facts indicating
that Toxic Substances Control Act had in
fact boen violated as prerequisite to seek-

stances Control Act, § 11(c), 16 US.C.A.
§ 2610(c); Federal Water Pollution Control
Act Amendmaents of 1972, § 101 et seq., as
smended, 88 US.C.A. § 1251 ot seq.

USEPA. v. ALYESKA PIPELINE SERVICE CO. 448
Cla0a 836 P34 443 (Seh Cir. 1908)

most appropriate to remedy problem. Tox-
ic Substances Control Act, § 9(b), 16 us.
CA. § 2008(b); Federal Water Pollution
Control Act Amendmenta of 1972, § 101 et
seq., as amended, 83 US.C.A. § 1261 et

seq.

Edward J. Shawaker, and John T. Stahr,
US. Dept. of Justice, Washington, D.C,
for plaintiff-appellee.

Robert Sussman, Washington, D.C., for
defendants-appellants.

Before GOODWIN, ANDERSON and
BRUNETTI, Circuit Judges.

BRUNETTI, Circuit Judge:

The United State Environmental Protec-
tion Agency (EPA) sued in federal district
court for enforcement of its subpoena re-

that Alyesks Pipeline Services
(Alyeaks) and Alyesks's president George

US.C. § 2601 ot seq. (TBCA). Judge Fitz-
gerald limited the scope of the subpoens
somewhat and then ordered complisnce.
failed to obtain a stay of the order
pondh‘thhnppuludhcumnﬂyoboy-

ing the enforcement order.
s “ballast water treat-

the BWT pursuant to the
Clean Watsr Act (CWA), 88 US.C. § 125
ot seq. (1062). The EPA does not have the
mhhnoubpmlm«kdnCWA.
m“mmmwwm.

the BWT plant. The EPA maintains that it
is conducting a separate inveatigation un-
der the TSCA. Inputicuhr,ﬂnEPAb
investigating reported incidents in which
tankers dumped contaminated tank wash-
ings from other ships as ballast at the
Valdez termins] before loading crude oil.
These incidents, claim the EPA, are outside
the scope of a CWA relicensing investige-
tion because the BWT is not designed (or
licensed) to handle water soluble chemical
mixtures or solutions that may have been
involved in the suspect dumpings.

Di .
A. REVIEWABILITY
{1} An order of a District Court enfore-
ing an administrative subpoens is final and
ripe for review. Casey v. Federal Trads
Commission, 578 F.2d 7908, 798-99 (9th Cir.
1978) (“Casey”). [Even though Alyeska
has complied with EPA requests under the
subpoens and enforcement order, this ap-
peal is not moot. Pirst, records still in the
government’s possession should be re-
curned to Alyeska if they were wrongfully
subpoenaed. Ses Casey, 578 F.2d at 706;
Federal Tvade Commission v. Brownming,
485 F.2d 96, 97-88 (D.C.Cir.1970). Next,
t.thPAhuurvod-ubpoenu,whkhm
llmlhrtoﬂnommodonﬂohon,on
other Alyeska employees. These subpoe-
nas have not yet been satisfied. Becauss it
would be difficult to fully contest the valid-
ity of each subpoens in subsequent actions
because of the need for prompt response to
dnlubpoonu.t.hcauh"uptbhofmo-
tition, yet evading review” and is therefore
not moot. See Olagues ». Russonisilo, ™1
F.2d 1511, 1616 (9th Cir.1986).

B. APPELLATE STANDARD OF RE-

district court erroneously applied & stan-
dﬂdofmhvtnodofmn&ltoﬂnEPA
Administrator and  merely “rubber
stamped” the subpoens enforcement re-
quest. We hold that the question whether
the distriet court correctly Bmited the scope
ofjudlu‘llinqukyinuulPAmw
.dmtmuodinlhnqwuouof §
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448 836 FEDERAL REPORTER, 2d SERIES US. v. TOBIAS 449
Cieas 834 F.3d 409 (%eh Cir. 1908)

other statutes for investigative and regula- 16 U.S.C. § 2608(b) (emphasis added). The '
D . TSCA subpoena for an improper purpose. mitted from ships to ses were tangible
W&Tﬂ%&?ﬁ.mum‘ statute thus requires resort to other envi- The subpoens, as-limited by the district property, and taking of eards could thus be
tive history cited } The legisla- ronmental laws ouly if the EPA has al- court, contains only requests relevant to a  prosecuted under statute prohibiting theft -
tory b’“"'hm"‘_“ ready determined that other laws would lawful purpose under the TSCA. Accord- or conversion of Government property. 18 o
(‘onpucwueomrnodlbouthv'uldmm- suffice. Since the EPA doesn’t even know ingly, we US.CA. § 641 H"}
istered by other regulatory agencies rather (but is attempting to find out) what chemi- n L
than forcing the EPA to “pigeon hole” cals it is dealing with in this case, it s AFFIRM. 2. Criminal Law #=1164(10.10) i
investigations under particular statutes.’ premature to require the EPA to detarmine Denial of defendant’s motion for dis- b
Congress gave the EPA Adminiatrator the  which environmental laws are most appro- W closure of grand jury records sought by
authority to decide which environmental priate to remedy the problem. The subpoe- defendant in order to determine whether
law is appropriate to investigate individual na, though, is relevant to determining grand jury was lawfully constituted and
cases: . whether there is a problem that may be supervised, and whether quorum of grand
l;r“ ;immw by the Administra- remedied under the TSCA. jurors cousidered evidence and voted to
—The Administrator shall coordinate indict, was harmless error, if any, where
sctions taken under this chapter with E. éml#llmmons ON THE UNITED STATES of Americs, defendant was subsequently convicted of
actions taken under other Federal laws : SUBPOENA Plalntiff-Appeiles, crimes charged in indictment.
administered in whole or in part by the  The district court limited the scope of the v.
Administrator. 1 the Adminietrator de- %Ubpoens, refusing to enforce requests for BIAS, Defendant-Appallant, - Cominal Lew SS21A®
termines that a risk to health or the Gocuments relevant to discharges at ses or Michael TOBIAS, Denisl of defendant’s motion for dis-
environment associated with & chemical in foreign countries and tankers that have No. 85-5288. eloamb;fnhgdsuneﬂh:;oml;:
i substance or mixture could be eliminated 10 connection with the Valdes terminal as ited States Court of Appeals ported by affidavit sworn by respons
; or reduced to a sufficlent extent by ac- irrelevant to a legitimata purpose. We re- United Nindnchcu;f ' Government official with personal know!
iy tions taken under the authorities con- Jject Alyeska's appeal for further limita- edge of facts at issue which specifically
tained in such other Feders! Laws, the tions on the scope of the subpoena becsuse, Argued Aug. 5, 1986. denied allegations of illegal surveillance.
Administrator shall use such authorities ;":‘:h‘.“”‘d‘“m all remaining por Submitted Dec. 17, 1987. —_—
to protect against such risk unless the tions o subpoens are relevant to law- Decided
. Administrator determines, in the Ad- ful inquiry under & TSCA investigation. . Jen. 6, 1068. Joan P. Weber, San Diego, Cal., for plain
, minisirator's discretion, that it is in the tffappolls
X p'ublie interest to protect against such Conclusions Defendant was convicted in the United Mark F. Adams, San Diego, Cal, for
) risk by actions taken under this chapter.  In reviewing the EPA’s petition for en- States District Court for the Southern Dis- defendant-appellant.
'l'hl:':u::aiondnllmbcmtrudw fommcnt‘oliusubwou,thdhm trict of California, Earl B. Gilliam, J., of Am]mmunmsmbhm
, re Administrator of any require- court applied the correct legal standard of eopionage and theft of Government proper-  ¢ourt for the Southern District of Califor-
; ment imposed on the Administrator by review and properly rejected Alyesks's ty, and he appealed. The Court of Appeals, i,
- such other Federal laws. complaint that the EPA was using the Reinhardt, Circuit Judge, held that: (1)
b 2 No. 664, S4th Cong. 2d Sem. 23, spond 10 & reques from cryptographic cards used by Navy to code oo, \NDERSON, PREGERSON
in 1976 US. Cade Cong. & Admin. within n;.”umhmm and decode top secret messages were tangl "o prip A BTV Circult Judges.
x "‘““’m‘”‘)u conclusions in the Federal Register. ble property within meaning of theft of ' )
P O e LLATIONSHLP TO Subsection (b) directs the Administraor to Government property statuts; (2) denial of  poNLARDT Cireuit Judge:
o This section is intended 10 minimize overlap u,,u'm orities under other lews be ad- defendant’s motion for disclosure of grand ’ udge:
o : and duptication betwesn this 83 400 cubey :‘mn?.W'“mmuﬂ":_wml fury nenn'llm harmiess error, if any,  Michael Tobias was convicted of espio
‘ mhuxuﬁm : from m“mlmnuuh-hb’m where defendant was subsequently convict- nage and theft of government property.
St @ doals Wih ‘b that such risks may more appropristely be .d;lnd(l)dlﬂill“Wlmm mw,cm‘wmﬂlmﬂ
Administrator is 1o take when he determines provected againes under this act disclosure of llegal surveillance was sup- ""‘“”“ml hhl moﬁon,{orjudgwt
! c':'ld.bl:wmgdnm" sufficiently Sub;cdon.(d)dl:‘ull:lehd;hh:mr Wb’lﬁﬂtlmbyl’wh O‘mmln' - ::::d::
! or
\ duce s, unressonable risk 10 heaith o¢ (he  conmit and coordlmae e acvites under Govorsment ofical who bad perscual Son of el R B0 S Sl L
: eavironment pressnted by s chemical wb- this act with the Secretary of Health, Edu- knowledge of fact st issus which specifical-  2YinG
' stance or mixture. In such & case the Admin- cation, and Welfare and the heads of other ly denled allegstions. regarding eloctronic surveillance. We af-
i istrator is to request thet agency 10 (1) iseue sppropriste Federal agencics in order to firm.
] b ] SR R s e o i i ‘
b daclaring that an uaressoasble rie is pe equi o0 those subfec o the . The L FACTS
, determine may be prevented Administrator Is 1o report snnually to the On August 12, 1984, Secret Servics Spe-
: or sufficlenly reduced under the law admi Congress o 1. Larceny =5 us
. isered by that agency. 'nu..-ucyum,: . ”:M, . e e Cryptographic cards used by Navy to wwwmm.w
,. code and decode top secret messages trans- Muﬂﬁmmnmulhr. The v
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In the

Hnited Btates Court of Appeals
For the Seventh Circuit

No. 88-1833
NATIONAL-STANDARD COMPANY,
Plaintiff-Appellant,
.

VALDAS V. ADAaMKUS, as Regional Administrator of